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Introduction

1.1 This guidance note is published pursuant to the OFT's duty under section 106(1)
of the Enterprise Act 2002 (the Act) to publish general advice and information
about the making of references under sections 22 or 33 of the Act. This note
provides guidance on the calculation of turnover for the purposes of Chapter 1

of Part 3 of the Act.

1.2 While this guidance note is intended to help explain the detailed provisions of
the law concerning turnover calculation, it should not be regarded as a
substitute for the Act and secondary legislation made under it. Nor should it be
regarded as a substitute for expert legal advice on the interpretation of the Act

and secondary legislation.
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Background

1.3

1.4

1.5

1.6

Under the turnover test in the Act, a relevant merger situation will arise if two or
more enterprises cease to be distinct and the turnover in the United Kingdom of
the enterprise being taken over exceeds £70 million."” The definition of a
'relevant merger situation' is explained in more detail in Chapter 2 of the OFT's

guidance on substantive merger assessment.?

The turnover of the enterprise being taken over is, for these purposes, calculated

by taking together the total value of the UK turnover of all the enterprises

ceasing to be distinct and deducting either:

(i) the UK turnover of any enterprise which continues to be carried on under
the same ownership and control; or

(ii) if no enterprise continues to be carried on under the same ownership or
control, the UK turnover of the enterprise whose turnover has the highest

value.®

In most relevant merger situations, this means in practice that the applicable
turnover for mergers within (i) above — which is most takeovers and acquisitions
— will be the UK turnover of the target enterprise. For mergers falling within (ii)
above — a joint venture or partnership merger, for example — the applicable UK
turnover will be that of the enterprise having the lower turnover (or, put another
way, in this scenario both enterprises must have UK turnover exceeding £70

million).

The method of calculating the applicable turnover is set in the Enterprise Act

2002 (Merger Fees and Determination of Turnover) Order 2003 (the Order).*

! Section 23(1)(b) of the Act.

2 Mergers: substantive assessment, OFT 506.
3 Section 28(1) of the Act.

4 'Sl 2003/1370.
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Period over which turnover is calculated

1.7 The relevant period used for the purposes of determining turnover under Part 3
of the Act is the business year preceding either: the date the enterprises ceased
to be distinct, in the case of a completed merger; or the date of the OFT's
decision whether or not to make a reference, in the case of a proposed merger.
However, in either case, the OFT may substitute such earlier date as it considers
appropriate.® In practice, the OFT will usually consider the turnover for the last
completed 'business year' preceding the date the enterprises ceased to be
distinct (for a completed merger) or the date of notification (in the case of a

proposed merger).

1.8 A 'business year' for these purposes is any period of more than six months for
which accounts have been or will be prepared.® In general, this will, of course,
be a 12-month period. Where (perhaps because the enterprise has been newly
formed) there is a period for which there is no preceding business year then the

applicable turnover is the turnover for that shorter period.’

1.9 If the preceding business year is not a period of 12 months, then turnover, for
the purposes of Chapter 1 of Part 3 of the Act, is arrived at by adjusting the
applicable turnover received in that period by the same proportion as 12 months
bears to that period.® Thus, if the preceding business year for an enterprise
ceasing to be distinct is a 9 month period during which the applicable turnover
was £54 million, then turnover for this purpose (i.e., for determining whether

the jurisdictional threshold is met) would be £72 million (£54 million+9 x 12).

1.10 In determining the applicable turnover of an enterprise the OFT may take into
account events which have occurred since the end of the business year and

which may have a significant impact on the turnover of the enterprise ceasing to

5 Article 11(2)(a) and (b) of the Order.
8 Article 2(c) of the Order.

7 Article 11(4) of the Order.

8 Article 2(b) of the Order.
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be distinct.® This allows the OFT to take account of acquisitions or divestments
or other transactions which have had or will potentially have a continuing
positive or negative effect on the turnover of the enterprise. The OFT would
only expect to exercise this discretion in cases where the effect may impact

upon the question of jurisdiction or the fee due.

Applicable turnover

1.11

The applicable turnover of an enterprise is the turnover of the enterprise arising
during the previous business year. It comprises the amounts derived from the
sale of products and the provision of services which it makes in the ordinary
course of its business activities to customers (businesses or consumers) in the
UK, net of any sales rebate, value added tax and other taxes directly related to
that turnover.’® The calculation of turnover for these purposes should be
interpreted in accordance with accounting principles and practices that are
generally accepted in the UK."" Turnover includes any aid granted by a public
body to a business which is directly linked to the sale of products or the
provision of services by the business and therefore reflected in the price of those
products/services.'? Special provisions, described below, apply to an enterprise
which is (in whole or in part) a credit institution, financial institution or insurance

undertaking.

Credit institutions and financial institutions

The applicable turnover of an enterprise which, in whole or in part, is a credit
institution or financial institution is the sum of certain specified income received
by the branch or division of that institution in the UK, after the deduction of
value added tax and other taxes directly related to those items."™ The types of

income specified for these purposes are:

® Article 11(3) of the Order.

1% Paragraph 3 of the Schedule to the Order.

' Paragraph 2 of the Schedule to the Order.

'2 Paragraph 13 of the Schedule to the Order.

'3 Paragraphs 10 and 11 of the Schedule to the Order.

Office of Fair Trading 4



(i) interest income and similar income;
(i) income from securities:
- income from shares and other variable yield securities;
- income from participating interests;
- income from shares in affiliated undertakings;
(iii) commissions receivable;
(iv) net profit on financial operations;
(v) other operating income.
These types of income will be given the same meanings as they are given in
Council Directive (EEC) 86/635."

Insurance undertakings

1

.13

The applicable turnover of an enterprise which, in whole or in part, is an
insurance undertaking is the value of the gross premiums received from
residents of the UK after deduction of taxes and certain other premium-related
deductions.'” Gross premiums received comprises all amounts received together
with all amounts receivable in respect of insurance contracts issued by or on

behalf of an insurance undertaking, including outgoing reinsurance premiums.

Enterprises treated as under common ownership or control

1

14

Where an enterprise ceasing to be distinct consists of two or more enterprises
which are under common ownership or common control the applicable turnover
is calculated by adding together the applicable turnover of each of those
enterprises.'® For the purposes of determining whether enterprises are treated
as being under common control when calculating the applicable turnover, the
provisions of section 26(2) and (3) (as reproduced in paragraphs 5 and 6 of the

Schedule to the Order) and section 127 of the Act apply as they apply in the

% 0J No.L372, 31.12.86, p.1.
'S Paragraphs 10 and 12 of the Schedule to the Order.
'8 Paragraph 4 of the Schedule to the Order.
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Act for the purposes of determining whether enterprises have ceased to be

distinct."’

1.15 As a result, applicable turnover may include not only the applicable turnover of
the particular enterprise ceasing to be distinct but also that of certain other
enterprises to which it is 'linked'. In particular, this might include the applicable
turnover of any enterprise over which the enterprise ceasing to be distinct has
control for the purposes of section 26(3) (as reproduced at paragraph 6 of the
Schedule) of the Act - that is where the interest held confers, at least, the ability
materially to influence policy. Where applicable turnover includes the applicable
turnover of a linked enterprise, in which the enterprise ceasing to be distinct has
less than a controlling interest, the whole of the applicable turnover of the linked
enterprise is included in assessing whether the jurisdictional test is met. (There

is no reduction simply because the interest is less than a controlling interest.)

1.16 For example:

(i) Company A acquires Company B and also its subsidiaries B1 and B2: B and
B1 and B2 are enterprises of interconnected bodies corporate which are
treated as being under common control and their turnover is taken together
in arriving at the applicable turnover of the enterprises ceasing to be
distinct.

(ii)  Company A acquires Company C which also has a significant shareholding
— conferring at least material influence — in Company D. The turnover of
Company C and Company D is taken together in determining the applicable
turnover.

(iii) Partnerships A, B and C act together to secure control of Partnership D and
form Partnership E. Partnerships A, B and C are associated persons and
their turnover is added together. To determine the applicable turnover, the
higher of the two turnover figures (that is, of A, B and C together or of D)

is deducted from the combined turnover figure (of A, B, C and D).

'7 Paragraphs 5, 6 and 7 of the Schedule to the Order.
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In the case of some joint ventures, none of the enterprises will remain under the
same ownership or control. For example, Company A and Company B may form
a 50:50 joint venture incorporating their assets and businesses in a particular
area of activity, enterprises A1 and B1 respectively. While each of Company A
and Company B will acquire, at least, material influence over the other enterprise
forming part of the joint venture (thus giving rise to a merger situation), neither
enterprise A1 or B1 will remain under the same ownership or (level of) control as
previously (the level of control having changed in each case from a controlling
interest to one of material influence). In determining the relevant applicable

turnover, the highest turnover (of A1 or B1) would, effectively, be ignored.

Treatment of intra-group transactions

1.18

1.20

To avoid double counting, applicable turnover does not include amounts that are
derived from transactions involving the sale of goods or provision of services
between enterprises that are and will remain, post-merger, under the same
common ownership or common control.”® In other words, external sales only

are taken into account.

However, in certain cases the OFT may take into account sales that were
previously internal to a group and may attribute an appropriate value to such
sales. This is to allow the OFT to make a sensible assessment of the turnover

for jurisdictional purposes of the business being sold.

Where, as a result of the merger, one or more enterprises will cease to be under
the same common ownership or common control — that is, where what was an
intra-group transaction pre-merger would, post-merger, be regarded as an
external transaction — then the OFT may treat the amounts derived from the
previously internal transactions as applicable turnover. In these cases, if such
transactions have not resulted in any turnover, or the OFT believes that the

turnover attributed to them does not reflect open market value, then the OFT

'8 Paragraph 8 of the Schedule to the Order.
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may attribute an appropriate value to those transactions for inclusion in the

applicable turnover.'®

1.21 For example, the enterprise ceasing to be distinct may be part of a vertically
integrated process, a mill supplying flour to a downstream baking operation say.
It is possible that, pre-merger, the raw material (flour) may be supplied by the
mill to the baking operation at a nil value or less than market price. If only the
mill was being taken over, the turnover attributed to the milling operation may,
as a result, be artificially low. In these circumstances the OFT might exercise its
discretion to take into account the pre-merger supplies of raw materials (flour) to
the baking operation in calculating the applicable turnover, and to attribute a
more appropriate value for those supplies. In seeking to re-value the turnover
attributed to the supply of such goods so that it more accurately reflects an
open market value, the OFT might have regard to the terms of any future supply
agreement that might be part of the transaction as well as market prices more
generally. Again, it is likely that the OFT would only seek to exercise this
discretion in those cases where the effect may impact upon the question of

jurisdiction or the fee due.

Treatment of foreign currencies

1.22 The turnover test is expressed in terms of pounds sterling. If it is necessary to
convert foreign currencies in order to arrive at this figure then the OFT would
usually be content to accept the approved exchange rate applicable at the date of

the accounts.

9 Paragraph 9 of the Schedule to the Order.
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